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Introduction

In recent years, the State and Party have decided on many important policies and guidelines in order to gradually complete the legal system. The Eleventh National Congress’s Resolution indicates major directions regarding rule of law. The Politburo also enacts Resolution 48/NQ-TW dated 24/5/2005 regarding Guideline for drafting and improving Vietnamese legal system to 2010, aiming to 2020; Resolution 49/NQ-TW dated 2/6/2005 regarding Judicial reform strategy to 2020. This is the legal and political basis guiding the establishment and improvement of the legal system, strengthening the effectiveness of implementation of law in our country.

Along with the establishment and improvement of the legal system, the implementation of the law has been focused. This is a key stage for the administration system by the law and according to the law. The implementation of the law, however, still contains many issues. One of them is the separation between the implementation process and the establishment and improvement of the legal system. The issues of conflicting or overlapping legal rules or legal gap are not identified soon enough for solutions.

One of the solutions for this issue is to improve the monitoring of the implementation of the law. According to the Constitutional 2013, the Government is responsible for the implementation of the Constitutional, law, and resolutions of the National Congress, Ordinances, Resolutions of Standing Committee of the National Assembly, Orders, Decisions of the President (Paragraph 1, Article 96). There is not, however, a suitable document (at least in the form of a law or ordinance) that completely governs the implementation of the law to ensure that the law will be completely, strictly and consistently implemented. This will strengthen the effectiveness of the legal system. Decree 59 regarding monitoring of the implementation of the law has many issues, especially the criteria for information gathering for the purpose of evaluation are still vague. As a result, the evaluation done by Ministries, agencies and local authority is subjective and non-persuasive.

In this Article, we discuss the strength and weakness of the criteria listed in Decree 59/2012/ND-CP regarding monitoring law implementation and drafting guiding for criteria regarding the Law on Law on Promulgation of legislative documents 2015.


1. Decree 59/2012/ND-CP dated 23/7/2012 regarding monitoring law implementation

 Decree 59/2012/ND-CP includes 3 points regarding monitoring law implementation, which are: 

(i) The promulgation status of legal documents detailing the implementation of law:
In order to evaluate this matter, it is necessary to have the information from Ministries, branches and local authorities regarding:

- Timeliness and completeness of the promulgation of detailing legal documents.

- Consistency and synchronism of legal documents.

- Enforceability of legal documents.

Regarding the Timeliness and completeness of the promulgation of detailing legal documents, the information needs to include:

- The form and number of documents which need to be formulated and promulgated according to the legal documents of high-level State agencies or authorized State agencies at the same level.


- The form and number of documents which are formulated and promulgated according to schedule.

- The form and number of documents which are formulated and promulgated behind schedule.

- The status of guiding or organizing documents of the implementation of legal documents.

(ii) The assurance of conditions for law execution (Article 9):

- Timeliness, sufficiency, appropriateness and effectiveness of law training and dissemination.

- Suitability of the organizational apparatus and the satisfying extent of human resource for law execution situation.

-The satisfying extent of funds and material facilities for assurance of law execution.

Similar to the above, it is necessary to have the exact data regarding law dissemination (training and dissemination content and method which has been done), organizational structure, human and financial resources and material facility for law execution.

 
(iii) Law execution situation (Article 10): 

The date is also necessary to assess the law execution situation base on the following criteria: 

- Timeliness and sufficiency in law execution of state agencies and competent persons.

-Accuracy and consistency in guidance on law application and in law application of state agencies and competent persons.

-The extent of law observance of agencies, organizations and individuals.


The above criteria are very important when assessing the law execution situation of State agencies. This process raises the awareness of State agencies regarding their responsibility in law execution and the protection of legitimate rights and interests of individuals and organizations.

An example of the assessment of the level of law execution of agencies, organizations and individuals will require the following information:

- General information about subject’s law execution.

- Rules of law which are not followed or not followed closely in practice.

- The number, extent, and form of violations of the subject.


- The handling of the violation by competent State agencies.

- The reason why rules of law are not followed or not followed closely.

According to the above content, it is necessary to assess the State agencies' ability to execute the law and how they actual carry out in practice. In addition, the level of observance should be assessed regarding the execution of the rule regarding competency, procedure. Assessment should also be made about the errors in law execution, the reasons for those errors and the responsibility of authorized agencies.
The level of law observance is a very vague matter, hard to determine or quantify so there must be clear criteria for assessment. This has been a major issue for a long time and there has not been any criterion given by authorized agencies. 

The effectiveness of law dissemination requires the assessment in the following area: timeliness, depth, realistic extent of the dissemination; the level of awareness and understanding of the legal rules. Practice indicates that the assessment of law dissemination in local area is usually about the number of participants and forms of dissemination. This lacks information regarding the effectiveness of the dissemination, which is very difficult to gather. How do you know the extent which a person understand a legal rule? This requires a lengthy monitoring and assessment of the law observance. In addition, there is a difference between people's awareness and their actions. They may understand the law but due to some reasons, they refuse to act according to the law. Therefore, there must be a comparison between law dissemination and the level of law observation. 

In order to gather quantifiable information for the assessment of the above criteria, Decree 59/2012/ND-CP provides authorized agencies the task of drafting the statistics criteria as the basis for the assessment in each area and in the country. This is one major point of the Decree, which can be used as the basis for a statistics system from local to central regarding law observance. Unfortunately, these criteria are not completed and the implementation of the Law on Statistics remains challenging.

2. Law on Promulgation of legal documents 2015 and the challenges for law execution in the near future

The Law on Promulgation of legal documents 2015 has only become effective for 8 months but it has created many opportunities for strengthening law observance, such as:

(i) Capability assessment of drafting agencies: This is one of the new addition which requires monitoring for the purpose of assessing agencies’ ability to response regarding policy making and implementing policies through legal documents. 

(ii) The monitoring of law execution no longer includes documents providing details because the 2015 Law and Decree 34 requires the documents providing details to be presented at the same time as the documents they clarify. As a result, the monitoring task of these documents and the relevant criteria for assessment are unnecessary. 

(iii) Assurance of conditions for law execution: according to the 2015 Law and Decree 34, this issue will be appraised by the Ministry of Finance and Ministry of Internal Affair before being reviewed by the Ministry of Justice. The responsible agency shall analysis and evaluates relevant practice and conditions for law execution according to the detailed criteria and objectives of the 2015 Law. 

(iv) Law observance: Assessment of law observance is the assessment of the violation extent, causes and the handling measures.
3. Drafting guideline for assessment criteria according to the Degree regarding law execution monitoring

Monitoring and assessment are information gathering for the purpose of law execution assessment. The assessment process includes:

a) Assessment of the law execution is the assessment of the level of completeness, timeliness of the promulgation of legal documents; directing agencies under within their control to draft and promulgate documents providing details and guidances for legal normative documents.

Assessment of the level of timely, depth and realistic of law dissemination activities; the level of awareness and understanding of the content and spirit of the legal rules; the preparation and assurance of conditions for legal execution. 

b) Assessment of law execution situation and State agencies’ ability to execute the law; the level of observance regarding the law on authority and power of establishing execution decision; identify errors during law execution, the causes and the responsibility of relating individuals and agencies.

c) Assessment of the law observance situation of agencies, organizations and individuals is the assessment of the level of violations of agencies, organizations and individuals; the handling of these violations; the errors in law execution and their causes.

The transparency, clarity and predictability of the law and its execution can be considered to be contributing to the rule of law, allowing individuals, businesses, agencies and organizations to act according to the law, limiting violations of the law, as well as preventing corruption and strengthening managing capability. In order to achieve these targets, there needs to be a frequently updated information system as the source for assessment of law execution. Based on that, suggestions for improvement of the financial legal documents and for increased effectiveness of law execution will be made. For assessment purpose, the following questions should be asked: What kind of information do we need? What is the information gathering method? What is the source? Who is responsible for providing information? Since the purpose of the monitoring of law execution is to strengthen the law and improve execution’s effectiveness, we can draft the criteria for monitoring law execution as follow:

A.  For the purpose of strengthening the law

1. The number of policies proposed by the Ministries to the Government

2. The number of policies accepted by the Government

3. The lack of legal rules in administering social relations

4. The existence of overlapping legal documents

5. The contradiction between legal documents (between general and area-specific legal documents governing the same social relations)

6. The contradiction between legal documents from different periods

7. The contradiction between Vietnam legal documents and Vietnam’s obligation in international agreements.

8. The technical/legal errors in legal documents 

9. The existence of detailed rules in legal documents which open up the corruption potential which is identified through check and review
B. For the purpose of improving law execution’s effectiveness

1. The promulgation of legal documents does not follow the rule regarding power and authority

2. Legal information is timely, openly and accessibly published

3. Knowledge and skill trained for staff executing new legal documents

4. Organizational structure established according to the new legal documents

5. Officials to carry out the task according to the new legal documents

6. Sufficient and timely fund or insufficient fund for the purpose of execution

7. Falsifying legal documents during execution

8. Illegal or ungrounded decisions during law execution
9. Interpreting legal documents in a way which widens the scope of power of State agencies and organizations
10.  Inconsistent application of the law
11. Falsify the meaning of the law when executing 


12. Lack of respect for the legitimate rights and guaranteed freedom of individuals and organizations

13. The number of request for handling according to the law

14. The number of violations and their nature which have been identified/handled

15. The most common element of corruption in legal documents

16. The number of violations and their nature which have been bringing to Court to deal with


17. The number of recommendations and complaints which have been handled regarding law execution, including the reason of overlapping, conflicting, legal gap, falsifying or inconsistency.
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